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Summary 

On June 26, 2015, the Supreme Court issued its decision in Obergefell v. Hodges requiring states 
to issue marriage licenses to same-sex couples and to recognize same-sex marriages that were 
legally formed in other states. In doing so, the Court resolved a circuit split regarding the 
constitutionality of state same-sex marriage bans and legalized same-sex marriage throughout the 
country. The Court’s decision relied on the Fourteenth Amendment’s equal protection and due 
process guarantees. 

Under the Fourteenth Amendment’s Equal Protection Clause, state action that classifies groups of 
individuals may be subject to heightened levels of judicial scrutiny, depending on the type of 
classification involved or whether the classification interferes with a fundamental right. 
Additionally, under the Fourteenth Amendment’s substantive due process guarantees, state action 
that infringes upon a fundamental right — such as the right to marry — is subject to a high level of 
judicial scrutiny. 

In striking down state same-sex marriage bans as unconstitutional in Obergefell, the Court rested 
its decision upon the fundamental right to marry. The Court acknowledged that its precedents 
have described the fundamental right to marry in terms of opposite-sex relationships. Even so, the 
Court determined that the reasons why the right to marry is considered fundamental apply equally 
to same-sex marriages. The Court thus held that the fundamental right to marry extends to same- 
sex couples, and that state same-sex marriage bans unconstitutionally interfere with this right. 

Though the Supreme Court’s decision in Obergefell resolved the question of whether or not state 
same-sex marriage bans are unconstitutional, it raised a number of other questions. These include 
questions regarding, among other things, Obergefell ' s broader impact on the rights of gay 
individuals; the proper level of judicial scrutiny applicable to classifications based on sexual 
orientation; what the decision might mean for laws prohibiting plural marriages; the Court’s 
approach to recognizing fundamental rights moving forward; and the proper level of judicial 
scrutiny applicable to governmental action interfering with fundamental rights. This report 
explores these questions. 
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Obergefell v. Hodges: Same-Sex Marriage Legalized 



O n June 26, 2015, the Supreme Court issued its decision in Obergefell v. Hodges legalizing 
same-sex marriage throughout the country by requiring states to issue marriage licenses 
to same-sex couples and to recognize same-sex marriages that were legally formed in 
other states. In doing so, the Court resolved a circuit split 1 regarding the constitutionality of state 
same-sex marriage bans. 

This report provides background on, and analysis of, significant legal issues raised by the 
Supreme Court’s decision in Obergefell. It first offers background on the constitutional principles 
on which the Court relied in Obergefell to invalidate state same-sex marriage bans as 
unconstitutional. Then, it walks through the Court’s opinion and rationale. Finally, it discusses 
potential implications of the Court’s decision. 



General Constitutional Principles 



Equal Protection 

Under the Fourteenth Amendment’s Equal Protection Clause, “[n]o State shall . . . deny to any 
person within its jurisdiction the equal protection of the laws.” 2 Though there is no parallel 
constitutional provision expressly prohibiting the federal government from denying equal 
protection of the law, the Supreme Court has held that equal protection principles similarly apply 
to the federal government. 3 Under the Constitution’s equal protection guarantees, when courts 
review governmental action that distinguishes between classes of people, they apply different 
levels of scrutiny depending on the classification involved. The more suspect the government’s 
classification, or the more likely that the government’s classification was motivated by 
discrimination, the higher the level of scrutiny that courts will utilize in evaluating the 
government’s action. 4 Increased scrutiny raises the likelihood that a court will find the action 
unconstitutional. Generally speaking, there are three such levels of scrutiny: (1) strict scrutiny; (2) 
intermediate scrutiny; and (3) rational basis review. 

Strict scrutiny is the most demanding form of judicial review. The Supreme Court has observed 
that strict scrutiny applies to governmental classifications that are constitutionally “suspect,” or 
that interfere with fundamental rights. 5 In determining whether a classification is suspect, courts 
consider whether the classified group (1) has historically been subject to discrimination; (2) is a 



1 1 Previously, the Fourth, Seventh, Ninth, and Tenth Circuits had struck down state same-sex marriage bans under 
equal protection or due process grounds after generally, though not uniformly, subjecting them to heightened levels of 
judicial scrutiny. Bostic v. Schaeffer, 760 F.3d 352 (4 th Cir. 2014); Baskin v. Bogan, 766 F.3d 648 (7 th Cir. 2014); Latta 
v. Otter, 771 F.3d 456 (9 th Cir. 2014); Bishop v. Smith, 760 F.3d 1070 (10 th Cir. 2014); Kitchen v. Herbert, 755 F.3d 
1 193 (10 th Cir. 2014). Conversely, the Sixth Circuit had upheld state same-sex marriage bans and observed that such 
bans warrant the lowest level of judicial review. DeBoer v. Snyder, 772 F.3d 388 (6 th Cir. 2014). 

2 U.S. Const, amend. XIV, §1. 

3 See Bolling v. Sharpe, 347 U.S. 497 (1954). More specifically, the Court has held that the Fifth Amendment’s 
guarantee of “due process of the law,” applicable to the federal government, incorporates equal protection guarantees. 
See id. at 500. 

4 Compare City of Cleburne v. Cleburne Living Center, 473 U.S. 432 (1985) (holding that mental disability is not a 
“quasi-suspect” classification, and thus is entitled to rational basis review), with Graham v. Richardson, 403 U.S. 365 
(1971) (holding that classifications based on alienage are “inherently suspect,” and are subject to strict scrutiny). 

5 See Mass. Bd. of Retirement v. Murgia, 427 U.S. 307, 312 (1976); see also Heller v. Doe, 509 U.S. 312, 319 (1993). 
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